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  Defendant. 
 

)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
Civil Case No. 07-1745 (JDB) 

 
MOTION TO DISMISS AND/OR FOR SUMMARY JUDGMENT 

 Plaintiff brings this action against Christopher Cox, Chairman, United States Securities 

and Exchange Commission (“Defendant” or “SEC”) pursuant to Title VII of the Civil Rights Act 

of 1964, as amended, 42 U.S.C. §§ 2000e-5(f) and 16(c) (“Title VII”), and the Age 

Discrimination Employment Act of 1967, as amended, 29 U.S.C. §§ 626(c) and 633a(c) 

(“ADEA”), based upon Defendant’s alleged gender and age discrimination of Plaintiff.  

Defendant hereby moves pursuant to Federal Rule of Civil Procedure (“Rule”) 12(b)(6) to 

dismiss the complaint for failure to state a claim upon which relief can be granted.  In addition, 

Defendant respectfully asks the Court to enter summary judgment in favor of the Defendant, 

pursuant to Rule 56, because there is no genuine issue of material fact which would prevent a 

judgment as a matter of law in Defendant’s favor.   

 In support of this Motion, Defendant respectfully refers the Court to the accompanying 

Memorandum of Points and Authorities, Statement of Undisputed Facts, and attached exhibits.  

Because this is a dispositive motion, Defendant has not sought Plaintiff’s consent.  See L. Civ. R. 

7(m).   
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
JULIA GRIFFITH, 
  
  Plaintiff, 
 
 v. 
 
CHRISTOPHER COX, Chairman,  
U.S. Securities and Exchange Commission, 
 
  Defendant. 
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Civil Case No. 07-1745 (JDB) 

 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANT’S 

MOTION TO DISMISS AND/OR FOR SUMMARY JUDGMENT 

 For the reasons stated below, Defendant Christopher Cox, Chairman, United States 

Securities and Exchange Commission (“Defendant,” “SEC,” or “Agency”), hereby respectfully 

moves, pursuant to Federal Rule of Civil Procedure (“Rule”) 12(b)(6), to dismiss the complaint 

(“Complaint”) filed by Plaintiff Julia Griffith (“Plaintiff” or “Griffith”) in this action.  In 

addition, Defendant respectfully moves, pursuant to Rule 56, for summary judgment on the 

totality of Plaintiff’s claims.   

PRELIMINARY STATEMENT 

 Plaintiff purports to bring this action pursuant to Title VII of the Civil Rights Act of 

1964, as amended, 42 U.S.C. §§ 2000e-5(f) and 16(c) (“Title VII”), and the Age Discrimination 

Employment Act of 1967, as amended, 29 U.S.C. §§ 626(c) and 633a(c) (“ADEA”), based upon 

Defendant’s alleged gender and age discrimination of Plaintiff under a disparate treatment theory 
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of liability.1  In essence, Plaintiff alleges that Defendant discriminated against her because 

Plaintiff, a woman over forty years old, cares for “school-age[d] children.”  Compl. at ¶ 44.  

Plaintiff asserts that Defendant discriminated against her based on such status by (a) requiring 

that her work be peer reviewed; (b) giving her an “unacceptable” rating in May 2005; and (c) 

putting her on a performance improvement plan (“PIP”) in November 2005.  Id. at ¶¶ 201, 207.  

For a number of reasons Plaintiff’s complaint lacks merit. 

 First, summary judgment is proper because Plaintiff filed this action after the statutory 

limitations period expired.  After Defendant prevailed before an administrative judge (“AJ”) of 

the Equal Employment Opportunity Commission (“EEOC”), on June 28, 2007, Defendant sent 

Plaintiff and her attorney, by Federal Express Priority Overnight, a Final Action Order, which 

adopted the findings of the AJ and informed Plaintiff of her rights to file an appeal or a civil 

action.  Although Plaintiff and her attorney both received the Final Action Order on June 29, 

2007, Plaintiff waited until September 28, 2007 (i.e., ninety-one days later), to file this action.  

Accordingly, pursuant to 42 U.S.C. § 2000e-16(c), Plaintiff’s complaint is untimely. 

 Second, dismissal of the Complaint is proper because Plaintiff has failed to state 

adequately a cognizable claim of discrimination.  That is, the class upon which Plaintiff bases 

her claims (i.e., a parent with school-aged children) is not a legally recognizable protected class.  

                                                 
1  Although Plaintiff makes conclusory statements that she also asserts a disparate impact theory of 
discrimination (see Compl. at ¶¶ 144, 202, 208), Plaintiff utterly fails to set forth allegations that could support a 
prima facie case of such discrimination.  Specifically, Plaintiff fails to identify: (i) a specific employment practice 
that is generally applicable and facially-neutral, but has functioned disproportionately with respect to plaintiff’s 
alleged protected class; or (ii) any statistical or empirical data that may support a disparate impact claim.  Indeed, 
Plaintiff expressly avers that the alleged discriminatory acts were specifically directed at her on an ad hoc basis.  
See, e.g., Compl. at ¶¶ 49, 158.  Therefore, if Plaintiff’s complaint includes disparate impact claims, such claims 
must fail.  See Prince v. Rice, 453 F. Supp. 2d 14, 27 (D.D.C. 2006) (Bates, J.) (dismissing disparate impact claims 
when plaintiff’s complaint failed to adequately allege such claims).  Accordingly, this memorandum principally 
addresses Plaintiff’s disparate treatment claims. 
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Based on a plain reading of the Complaint, Plaintiff alleges that she was the subject of 

discrimination not because she was a woman or an individual over 40 years old, but rather 

because of the work schedule she required as a parent with school-aged children and/or child-

rearing responsibilities.  Indeed, Plaintiff alleges that her “unique status, being the only woman 

in the office with school-aged children” (Compl. at ¶ 56), was the characteristic that allegedly 

subjected her to being singled out for mistakes that all attorneys in her office, “both male and 

female, over and under 40,” commit.  Id. at ¶ 153.  Accordingly, it appears that Plaintiff alleges 

that she was discriminated against either (i) due to her childcare responsibilities, or (based upon a 

most generous reading of the Complaint) (ii) being a woman with school-aged children.   

 Neither of these allegations, however, forms a viable discrimination claim.  As to the 

former, being the parent of or caring for children alone is not a protected status under the 

discrimination laws.  As to the latter, Plaintiff’s claim is not sustainable because she cannot plead 

or show that similarly situated men (i.e., fathers with school-aged children) were treated more 

favorably than Plaintiff as Plaintiff herself alleges that she was the only person (male or female) 

in the office with school-aged children.  Moreover, Plaintiff cannot sustain an ADEA claim by 

using the age of her children and their educational needs as a proxy for her own age.  

Accordingly, Plaintiff’s claims should be dismissed.   

 Lastly, dismissal and/or summary judgment is proper on Plaintiff’s claims to the extent 

they are based upon imposing the PIP and/or requiring peer review of Plaintiff’s work.  These 

two alleged acts are not adverse employment actions, and thus, are insufficient predicates for 

discrimination claims.   

 Therefore, the Motion should be granted. 
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SUMMARY OF COMPLAINT AND UNDISPUTED FACTS2 

I. BACKGROUND. 

 A. Plaintiff Joins the SEC and Is Hired for Her Current Position. 

 On September 25, 1996, the SEC hired plaintiff as an Attorney-Advisor, GS-905-13/5 in 

the Health Care and Insurance Group in the Division of Corporation Finance (the “Division”).  

See Compl. at ¶ 9.  In June 1999, Plaintiff applied for a position as a Special Counsel in the 

Office of Mergers and Acquisitions (“OMA”), and began work in OMA in July 1999.  Id. at ¶¶ 

21, 27.  In July 1999, Plaintiff turned 42.  Id. at ¶ 27.  When Plaintiff joined OMA, the office 

contained three women and two men in the same position as Plaintiff, including Laura Badian 

(who was then over 40 years old and a single mother).  Id. at ¶¶ 28, 29, 38.  Although none of the 

Special Counsels in OMA besides Ms. Badian had children as of the time Plaintiff joined the 

office, Tina Chalk gave birth to her first child in July 1999 and others adopted or had children 

thereafter.  Id. at ¶¶ 28, 29, 38, 54.  Plaintiff, however, was the only individual, male or female, 

in OMA with school-aged children during the relevant time period.  Id. at ¶¶ 44, 56, 87.  

Moreover, Plaintiff does not plead that any male Special Counsel had children during the 

relevant time period.    Upon joining OMA, Dennis Garris, then Chief of OMA, was Plaintiff’s 

first-line supervisor, and Mauri Osheroff was Plaintiff’s second-line supervisor.  Id. at ¶ 25.  In 

June 2003, Brian Breheny succeeded Mr. Garris as Plaintiff’s first-line supervisor.  When Mr. 

Brenheny became Chief of OMA, he was 36 years old.  Mr. Brenheny was and remains single 

without any children.  Id. at ¶ 82. 
                                                 
2  Unless otherwise noted or supported by citation to materials outside the Complaint, this “Background and 
Summary of Complaint” section and the following “Procedural History” section summarize allegations contained in 
the Complaint, which Defendant assumes to be true solely for purposes of its motion pursuant to Rule 12(b)(6).  
Statements that rely upon materials outside the Complaint are also included in Defendant’s Statement of Undisputed 
Facts submitted herewith.   
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 B. Plaintiff’s Various Altered Work Schedules.3 

 In September 2001, while Mr. Garris was Plaintiff’s first-line supervisor, Plaintiff began 

working an altered work schedule, from 7:00 a.m. to 3:30 p.m., five days a week as a full-time 

employee.  Compl. at ¶ 43.  Plaintiff alleges that by virtue of being a mother and having school-

aged children, Plaintiff required this work schedule to care for her children during the school 

year.  Id. at ¶¶ 43, 44.   

 In September 2003, Plaintiff requested to change her work schedule, this time to work 

from 7:30 a.m. to 3:30 p.m. on a part-time, four days a week basis.  Id. at ¶ 116.  Mr. Breheny, 

who had succeeded Mr. Garris by this time, approved Plaintiff’s request to work a part-time 

schedule, but stated that Plaintiff needed to work until 4:00 p.m. on each of those four days.  Id. 

at ¶ 119.  Plaintiff alleges that she accepted this schedule, but that it caused problems for her 

family.  Id. at ¶ 120.  Specifically, Plaintiff alleges that this schedule forced her daughter to stay 

in after-school care until after 4:00 p.m., which caused problems for her daughter because her 

daughter needed “time to complete homework in the afternoon.”  Id. at ¶ 119.   

 In or about December 2003, Plaintiff again requested a change in her altered work 

schedule.  Id. at ¶ 125.  On this occasion, she asked to work a part-time schedule of three full 

days and two half days.  Id.  Mr. Breheny denied Plaintiff’s request, and in January 2004, 

Plaintiff agreed to a compromise work schedule consisting of three full days, from 7:30 a.m. to 

4:00 p.m. Monday to Wednesday.  Id. at ¶¶ 126-27.  Plaintiff requested, and eventually accepted, 

                                                 
3    Although Plaintiff sets forth a plethora of allegations concerning her altered work schedule and the need 
for such schedule due to her childcare responsibilities, Plaintiff has not asserted a claim based upon Defendant’s 
refusal to provide her an altered work schedule of her choosing.  Accordingly, such allegations are not directly 
relevant to Plaintiff’s claims.  Defendant, however, summarizes such allegations as Plaintiff notably concedes that 
her altered work schedules were a necessity of her childcare responsibilities (and not of her gender or age) and, at 
times, prevented her from timely performing her work. 
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this schedule change in order to teach a course at Georgetown University Law Center.  Id.  at ¶ 

128.  As a result of this schedule change, Plaintiff concedes that her SEC work “was sometimes 

delayed.”  Id. at ¶ 129.  After Plaintiff finished teaching her course, she remained on the three-

day, part-time schedule “to spend more time with her younger child, who was struggling with the 

increased homework demand and needed parental supervision after school.”  Id. at ¶ 133. 

 In August 2004, Plaintiff once again requested that Mr. Breheny allow her to change her 

work schedule in anticipation of her childcare responsibilities that would begin with the new 

school year.  Id. at ¶ 134.  Specifically, Plaintiff requested that she be allowed to work full-time, 

five days a week, from 7:00 a.m. to 3:30 p.m. each day.  Id. at ¶ 134.  Mr. Breheny denied her 

request to work from 7:00 a.m. to 3:30 p.m. each day (id. at ¶ 135), but, as Plaintiff admitted 

before the AJ, Mr. Breheny granted her request to return to a full-time schedule.  See Compl’t 

Resp. to the Agency’s Stmt. Of Undisp. Facts (“Pl’s Admin. Resp. Undisp. Facts”) at 6, attached 

hereto at Ex. 1 (“Attached Ex. 1”).4   

 Lastly, in May 2005, Plaintiff requested, and Mr. Breheny granted, a six-month leave of 

absence to address her younger child’s distress related to school.  Compl. at ¶ 146.   As Plaintiff 

admitted before the AJ, in November 2005, Plaintiff returned to her 24 hours per week schedule, 

working Monday to Wednesday, 7:30 a.m. to 4:00 p.m.  See Pl’s Resp. Undisp. Facts at 6, 

Attached Ex. 1.   

                                                 
4  This Response to the Agency’s Statement of Undisputed Facts was rejected by the EEOC AJ because it was 
not timely filed.  See Letter from AJ Henry to A. Banov of 05/07/2007 (without attachments) at 2, Attached Ex. 2.  
Although Plaintiff never verified its contents, such response is properly viewed as an admission because it was 
submitted on Plaintiff’s behalf and signed by Plaintiff’s attorney.  See Hanson v. Waller, 888 F.2d 806, 814 (11th 
Cir. 1989) (attorney’s statements are attributable to client and are subject to the exemption from hearsay as party 
admissions). 
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 Accordingly, it is clear that Plaintiff’s altered work schedule resulted from her childcare 

responsibilities as a parent with school aged-children.     

II. ALLEGED DISCRIMINATORY ACTS. 

 A. Peer-Review of Plaintiff’s Work. 

 Plaintiff alleges that at the time she joined OMA in July 1999, the Chief of the office or 

his designee reviewed all work of all new Special Counsels for a period of up to one year.  

Compl. at ¶ 37.  In or about Fall 2001, Mr. Garris decided that Plaintiff’s work would continue to 

be reviewed before it was circulated outside of OMA.  Id. at ¶ 45.  Mr. Garris designated Special 

Counsels Nick Panos, Pam Carmody and Ms. Chalk to conduct such review of Plaintiff’s work.  

Id. at ¶ 47.  Mr. Panos, Ms. Carmody and Ms. Chalk were in the same position as Plaintiff and 

were all, at the time, under 40 years old.  Id. at ¶ 28.  Ms. Chalk and Ms. Carmody had children, 

but they were not yet of school-age.  Id. at ¶ 54.   

 This peer review of Plaintiff’s work continued intermittently for the remainder of Mr. 

Garris’ tenure with the SEC -- i.e., until March 2003.  Id. at ¶ 52.  In addition to the peer review 

process, Plaintiff alleges that Mr. Garris assigned more work to Plaintiff than she could 

appropriately consider in her work time.  Id. at ¶¶ 56-58.  That is, unlike the other OMA Special 

Counsel, who did not have children of school-age, Plaintiff, “by virtue of her unique status, 

being the only woman in the office with school-aged children, [ ] could not stay late and still 

meet the needs of her family.”  Id. at ¶ 56.  Plaintiff further alleges that due to (i) childcare 

responsibilities, (ii) the work assigned to her by Mr. Garris, and (iii) the peer review system, she 

was left with less time than her peers to complete her work.  Id. at ¶ 58.  Notably, Plaintiff 
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implies that this situation was unfair, not because of her age or gender, but because of the work 

situation she required as a parent with school-aged children. 

 From March 2003, when Mr. Garris went on leave and ultimately left the SEC, until June 

2003, when Mr. Breheny was hired, Ms. Carmody and Mr. Panos reviewed some of Plaintiff’s 

work.  Id. at ¶¶ 71-76.  According to Plaintiff, Mr. Garris recommended to Ms. Osheroff that all 

of Plaintiff’s work be reviewed for the then foreseeable future.  Id. at ¶¶ 77.  In August 2003, 

after Mr. Breheny became Plaintiff’s supervisor, Plaintiff asked when peer review of her work 

would cease.  Id. at ¶ 93.  Mr. Breheny responded that he wanted to resolve the review situation 

and would review her work for a period of six weeks in order to establish criteria to end the peer 

review.  Id. at ¶ 98.  At the end of six weeks, Mr. Breheny decided that Plaintiff’s work should 

be reviewed for an additional three months.  Id. at ¶ 105.  In June 2004, Mr. Breheny informed 

Plaintiff that her work would continue to be reviewed by her peers.  Id. at ¶ 132.   

 Plaintiff alleges that by asking peers to review her work, Mr. Breheny has promoted peer 

criticism of Plaintiff’s work.  Id.  at ¶ 111.  That is, Plaintiff alleges that her peers are 

incentivized to find problems with her work because the pool of money available for bonuses 

among Special Counsel is limited, and if they give a negative review of her work they might 

receive more money.  Id. at ¶ 111.  Plaintiff, however, fails to allege that any of her peer reviews 

were actually inaccurate or increased her peer’s bonuses to her detriment.  Plaintiff also alleges 

that Mr. Breheny’s maintenance of the peer review program has made it more difficult for 

Plaintiff to meet her deadlines, which in turn has provided Mr. Breheny and her other supervisors 

a pretext to complain about her work being too slow.  Id. at ¶¶ 112-14, 129-32. 
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 Despite noting that her supervisors often questioned the quality of her work (see, e.g., id. 

at ¶¶ 53 (Fall 2001), 62 (August 2002), 68 (March 2003), 145 (March 2004)); and conceding that 

her work schedule and her childcare duties at times caused her work to be delayed (id. at ¶¶ 129, 

151-52), Plaintiff avers that the imposition and maintenance of this peer review program was 

without explanation.  Id. at ¶ 106.  Plaintiff, thus, appears to conclude that the peer review 

program was an act of discrimination against her based upon the schedule she required due to 

“her unique status [of] being the only woman in the office with school-aged children” (id. at ¶¶ 

56), “which was a by-product of her [ ] age.”  Id. at ¶ 44.  Indeed, Plaintiff alleges the following 

as to Mr. Garris’ conduct: 

Mr. Garris’s approach to plaintiff reflected both gender stereotypes 
and an age bias.  Thus, his actions indicated that he was 
dissatisfied with the amount and quality of plaintiff’s work, and he 
made unfavorable references to people who “fly out the door” at 
the end of their workdays; he told plaintiff that other people, 
including single people suffering from cancer, had heavy demands 
on them, too, and managed to make it work.  He compared plaintiff 
with employees with younger children whose childcare 
arrangements differed from plaintiff’s, and said that Ms. Griffith 
“should be able to work it out.”  Mr. Garris refused to discuss 
schedule changes or workload changes that would have allowed 
plaintiff to perform her job more easily, and he refused to consider 
that, with respect to compulsory overtime, an employee in her 
forties with school-aged children was differently situated from a 
younger employee with no children.  Mr. Garris’ pejorative view 
of Ms. Griffith as someone who left promptly at the end of her 
scheduled workday in order to meet family demands had a 
negative effect on his perception of her and his perception of her 
work.  
 

Id. at ¶ 57.  Plaintiff makes this incredible logical leap despite admitting that at least one other 

OMA attorney, a male, had his work reviewed beyond his first year with OMA (id. at ¶ 108); and 

noting that other employees who are mothers are not subject to peer review programs.  Id. at ¶¶ 
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108, 153.  Notably, Plaintiff does not, and cannot, allege that a father in OMA with school-aged 

children was treated more favorably than her, as Plaintiff concedes that no other OMA attorney 

(male or female) had school-aged children during the relevant period.  Id. at ¶ 87.   

 In conclusion, Plaintiff alleges that the “discriminatory peer review practice” caused 

Plaintiff considerable anxiety, stress, emotional distress; humiliated her in front of her 

colleagues; and caused her to lose the stature a lawyer and regulator in her position would 

otherwise command.  Id. at ¶¶ 174-76.   

 B. The May 2005 “Unacceptable” Performance Evaluation 

 On or about May 13, 2005, Mr. Breheny allegedly gave Plaintiff a performance 

evaluation (the “May 2005 Performance Evaluation”) with an “Unacceptable” rating for the 

fiscal year ending in Spring 2005.  Compl. at ¶ 147.  Specifically, Mr. Breheny rated Plaintiff 

“Acceptable” on “Execution of Duties,” but “Unacceptable” on “Planning and Organizing 

Work.”  Id.  Although Plaintiff admits that (i) her work was occasionally delayed (id. at ¶¶ 151-

52); (ii) she made certain mistakes (id. at ¶¶ 153-56); and (iii) missed certain legal issues (id. at 

¶¶ 159-62), she alleges that the performance evaluation was discriminatory and held her to a 

higher standard than others in the office.  Id. at ¶¶ 149-50, 158.  Plaintiff appears to allege that 

Mr. Breheny gave her this unfair review to discriminate against her based on the work schedule 

she required due to her childcare responsibilities.  See id. at ¶¶ 167-70, 190-98, 202, 209.  

Plaintiff further alleges that the “Unacceptable” rating prevented plaintiff from receiving a step 

increase in salary for fiscal year 2005 and subsequent years, despite being rated “Acceptable” by 

Mr. Breheny in fiscal years 2006 and 2007.  Id. at ¶ 179.   
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 C. The November 2005 PIP. 

 After receiving her “Unacceptable” performance evaluation in May 2005, Plaintiff took a 

six month leave of absence to address her younger child’s distress related to school.  Compl. at ¶ 

146.  Upon returning from her leave of absence, Plaintiff was placed on a PIP for a period of 120 

days (the “November 2005 PIP”).  Id. at ¶ 171.  The PIP was automatically triggered by the May 

2005 Performance Evaluation.  Id. at ¶ 173.  Plaintiff alleges that the PIP did not refer to 

substantive issues with the quality of her work, but rather the timing of her work and 

communications problems with Mr. Breheny.  Id. at ¶ 172.  In June 2006, Mr. Breheny removed 

Plaintiff from the PIP and noted that Plaintiff had made “great improvement” and “taken it up a 

level.”  Id. at 187.  Before the AJ, Jeanine Lauth, Chief of the Program Administration Branch in 

the Division of Corporation Finance of the SEC, confirmed that Plaintiff’s official personnel file 

does not contain any record of the November 2005 PIP.  See Lauth Decl. of 02/14/2007 (without 

exhibits) at ¶ 9, Attached Ex. 3. 

PROCEDURAL HISTORY 

 On or about June 25, 2005, Plaintiff initiated an informal EEO complaint regarding the 

May 2005 Performance Evaluation.  Compl. at ¶ 212.  On or about September 20, 2005, Plaintiff 

filed a formal administrative EEO complaint concerning the peer review process, the May 2005 

Performance Evaluation, and the then-threatened November 2005 PIP.  Id. at ¶ 213.  Later, 

Plaintiff amended her formal EEO complaint to include allegations concerning the imposition of 

the November 2005 PIP.  Id. at ¶ 214.  On or about June 19, 2006, after an investigation of her 

formal complaint, plaintiff elected to have the EEOC conduct a hearing on that complaint.  Id. at 
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¶ 215.  After litigating the case before the EEOC for nearly a year, the EEOC AJ granted 

Defendant’s motion for summary judgment.  Id. at ¶¶ 216-17.   

 By letter dated June 28, 2007, the SEC issued a Final Action Order (“FAO”) on 

Plaintiff’s administrative complaint, adopting the findings of the EEOC AJ.  Id. at ¶ 218; Letter 

from D. Balducchi to A. Banov of 06/28/2007, attaching FAO at 1-2, Attached Ex. 4.  This FAO 

included an express notice that Plaintiff had the right to file a civil action with respect to the 

FAO within 90 days of receipt of the FAO.  Compl. at ¶ 218; FAO at 3, Attached Ex. 4. 

 Plaintiff pleads that her counsel received the FAO on or about July 2, 2007, and alleges 

that the Complaint was filed within 90 days of such receipt.  Compl. at ¶ 219-20.  This 

allegation, however, is conclusively refuted by the attached Declaration of Fran Paver and 

Federal Express tracking information attached hereto.  See Paver Decl., Attached Ex. 5; Federal 

Express Tracking Information, Attached Exs. 6, 7.  This undisputable evidence clearly shows 

that Plaintiff and her counsel both received the FAO on June 29, 2007.  That is, Ms. Paver 

confirms that copies of the FAO were sent by FedEx Priority Overnight to Plaintiff and her 

counsel, using air bills with FedEx tracking numbers 8618 9250 6020 and 8618 9250 6031, 

respectively.  See Paver Decl. at ¶¶ 4, 5 and Exs. B, C, Attached Ex. 5.  The Federal Express 

Tracking Information attached hereto,5 shows that Federal Express packages bearing those 

tracking numbers were delivered as follows: 

• Attached Exhibit 6 (tracking information for the package addressed to Mr. Banov) 
confirms that the package with Federal Express tracking number 8618 9250 6031 

                                                 
5  Attached Exhibits 6 and 7 were retrieved on December 28, 2007, by the undersigned defense counsel from 
http://www.federalexpress.com/us/ (i.e., Federal Express’ U.S. homepage) by inputting the FedEx tracking numbers 
on the air bills attached to the Declaration of Fran Paver, which is one of various methods Federal Express provides 
for customers to track their shipments.  See FedEx Service Info - Tracking, Attached Ex. 8 (retrieved as indicated by 
undersigned counsel).  Each exhibit contains (i) a proof of delivery letter, and (ii) a printout of tracking information.    
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was delivered to Mr. Banov’s office at 12:23 p.m. on June 29, 2007, and signed 
for by S. Epps; and  

• Attached Exhibit 7 (tracking information for the package addressed to Ms. 
Griffith) confirms that the package with Federal Express tracking number 8618 
9250 6020 was delivered to Ms. Griffith’s home at 9:15 a.m. on June 29, 2007. 

Accordingly, based upon the irrefutable evidence attached hereto, Plaintiff and her counsel 

received the FAO on June 29, 2007.  Therefore, because Plaintiff’s Complaint was filed on 

September 28, 2007, Plaintiff brought this action ninety-one days after receipt of the FAO.  

Accordingly, for the reasons stated below, Plaintiff’s claims are time barred.   

ARGUMENT 

 Applying the standards for motions under Rules 12(b)(6) and 56 to the aforementioned 

allegations and undisputed facts compels dismissal of and/or summary judgment on Plaintiff’s 

claims. 

I. THE STANDARDS FOR MOTIONS UNDER RULES 12(b)(6) AND 56. 

 A. The Legal Standard for Dismissal Under Rule 12(b)(6). 

 As this Court has recognized: 

In passing on a motion to dismiss . . . the allegations of the 
complaint should be construed favorably to the pleader.  Therefore, 
the factual allegations must be presumed true, and plaintiffs must 
be given every favorable inference that may be drawn from the 
allegations of fact. However, the Court need not accept as true a 
legal conclusion couched as a factual allegation, nor inferences that 
are unsupported by the facts set out in the complaint. 

Bryant v. United States, --- F. Supp. 2d ---, 2007 WL 4465509, at *2 (D.D.C. December 21, 

2007) (Bates, J.) (granting motion to dismiss) (citations and internal quotation marks omitted).   

The Rules merely require a Complaint to contain a short and plain statement of a plaintiff’s 

claims in order “‘to give the defendant fair notice of what the . . . claim is and the grounds upon 
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which it rests.’”  Id., quoting Bell Atl. Corp. v. Twombly, 550 U.S. ----, 127 S.Ct. 1955, 1964 

(2007).  However, “a plaintiff must furnish more than labels and conclusions or a formulaic 

recitation of the elements of a cause of action.  Instead, the complaint's factual allegations must 

be enough to raise a right to relief above the speculative level, on the assumption that all the 

allegations in the complaint are true (even if doubtful in fact).”  Bryant, 2007 WL 4465509, at *2 

(citations and internal quotation marks omitted).  For the reasons stated below, when the Court 

applies this standard to Plaintiff’s claims the Complaint should be dismissed because Plaintiff 

has failed to state a cognizable claim under Title VII or the ADEA and certain of Plaintiff’s 

claims are premised upon non-adverse employment actions. 

 B. The Legal Standard for Summary Judgment Under Rule 56. 

 “Summary judgment is appropriate when the pleadings and the evidence demonstrate that 

‘there is no genuine issue as to any material fact and that the moving party is entitled to judgment 

as a matter of law.’” Kilby-Robb v. Spellings, --- F. Supp. 2d. ---, 2007 WL 4142750, at *4 

(D.D.C. Nov. 23, 2007) (Bates, J.), quoting Fed. R. Civ. P. 56(c).  The party moving for 

summary judgment bears the initial responsibility of showing an absence of a genuine issue of 

material facts.  Id.  In deciding whether a genuine issue of material facts exists, the court must 

“accept all evidence and make all inferences in the non-movant's favor.”  Id., citing Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).  “A non-moving party, however, must establish 

more than the mere existence of a scintilla of evidence in support of its position.”  Id. (citations 

and internal quotation marks omitted).  That is, “‘[i]f the evidence is merely colorable, or is not 

significantly probative, summary judgment may be granted.’” Id., quoting Anderson, 477 U.S. at 

249-50.  Applying this standard to the Complaint, Plaintiff’s claims should be dismissed as the 
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undisputed evidence shows that Plaintiff failed to file the Complaint within the statutory 

limitations period.   

II. PLAINTIFF FILED THE COMPLAINT AFTER THE LIMITATIONS PERIOD 
EXPIRED. 

 If a federal employee wishes to bring a civil action under Title VII, s/he must file a civil 

complaint within 90 days after receiving notice of final action on his/her respective 

administrative complaint.  See 42 U.S.C. § 2000e-16(c); accord Howard v. Gutierrez, 474 F. 

Supp. 2d 41, 51 (D.D.C. 2007) (Bates, J.).  Civil actions pursuant to the ADEA are subject to the 

same requirement.  Price v. Bernanke, 470 F.3d 384, 389 (D.C. Cir. 2006) (“[W]e hold that when 

federal employees bring a civil action after pursuing administrative remedies under the ADEA, 

the action must be brought within 90 days of final agency action, the time period allowed for 

similar suits under Title VII.”).  “Courts apply this limit strictly and ‘will dismiss a suit for 

missing the deadline by even one day.’”  Woodruff v. Peters, 482 F.3d 521, 525 (D.C. Cir. 2007), 

quoting Wiley v. Johnson, 436 F. Supp. 2d 91, 96 (D.D.C. 2006) (Collyer, J.) (granting summary 

judgment in favor of defendant when plaintiff filed her Title VII complaint more than 90 days 

after receiving notice of final agency action).  Indeed, a number of actions have been dismissed 

when a plaintiff filed his/her complaint one or two days after the 90 day limitations period 

expired.  See, e.g., Smith v. Dalton, 971 F. Supp. 1, 3 (D.D.C. 1997) (Robertson, J.) (granting 

summary judgment when Title VII complaint was one day late); Wolfe v. Danzig, No. 00-CV-

1458, 2001 WL 1661479, at *4 (D.D.C. June 1, 2001) (Kay, Magistrate J.) (same); Jackson v. 

Snow, No. Civ. A. 05-1266, 2006 WL 212136, at *4 (D.D.C. Jan. 27, 2006) (Kollar-Kotelly, J.) 

(same); Colbert v. Potter, 471 F.3d 158, 167 (D.C. Cir. 2006) (affirming grant of summary 

judgment when Title VII complaint was two days late); Bass v. Bair, 514 F. Supp. 2d 96, 
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99 (D.D.C. Oct. 16, 2007) (Kessler, J.) (granting summary judgment when Title VII complaint 

was two days late).   

 The undisputed facts in this case show that the FAO was delivered and received by both 

Plaintiff and her counsel on Friday, June 29, 2007.  Accordingly, Plaintiff had until Thursday, 

September 27, 2007 (i.e., ninety days later), to file a civil action.  Plaintiff, however, filed the 

Complaint on September 28, 2007 -- i.e., ninety-one days after receiving the FAO and one day 

after the limitations period had run.  Therefore, the Complaint is untimely and summary 

judgment is proper on Plaintiff’s claims.6   

III. PLAINTIFF HAS FAILED TO PLEAD SUFFICIENTLY A CLAIM OF 
DISCRIMINATION. 

 Under the framework established in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

793 (1973), “[t]o succeed on a claim of discrimination under Title VII, plaintiff has the initial 

burden of establishing a prima facie case of discrimination.”  Rattigan v. Gonzales, 503 F. Supp. 

2d 56, 71-72 (D.D.C. Nov. 23, 2007) (Huvelle, J.).  “In order to make out a prima facie case of 

discrimination, a plaintiff must show that (1) she is a member of a protected class; (2) she 

suffered an adverse employment action; and (3) the unfavorable action gives rise to an inference 

                                                 
6  Although Title VII’s 90 day limitations period is subject to equitable tolling, it is inappropriate in this 
action.  That is, Plaintiff has failed to allege any facts or circumstances that could permit equitable tolling of her 
limitations period.  Indeed, courts only sparingly grant equitable tolling, and do not apply equitable tolling when a 
plaintiff failed to exercise due diligence in preserving their legal rights; garden variety excusable neglect will not 
suffice.  See Colbert, 471 at F.3d 167 (“Federal courts have typically extended equitable relief only sparingly[.]”) 
(internal quotation marks and citations omitted); Wiley, 436 F. Supp. 2d at 96 (“to apply equitable tolling, the 
plaintiff must have exercised due diligence and his excuse for the delayed filing must be more than a garden variety 
claim of excusable neglect.  The burden of pleading and proving any equitable excuse for failure to meet the ninety-
day filing limit falls wholly upon the plaintiff.”) (citations and internal quotation marks omitted); Bass, 514 F. Supp. 
2d at 99 (“[e]quitable tolling does not apply where the claimant failed to exercise due diligence in preserving his 
legal rights. The plaintiff has the burden of pleading and proving any equitable reasons for his or her failure to 
comply with Title VII's time requirements.”) (internal quotation marks and citations omitted); Dalton, 971 F. Supp. 
at 3 (“[t]he tolling power is to be exercised only in extraordinary circumstances[.]”).  Indeed, this is not the first time 
Plaintiff, while represented by counsel, has attempted to untimely file papers concerning this matter.  See, supra, at 
n. 4.     
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of discrimination.”7  Kilby-Robb, 2007 WL 4142750, at *4 (citations and internal quotation 

marks omitted).8  “Although Title VII plaintiffs need not plead each element of this prima facie 

case to survive a motion to dismiss, Swierkiewicz v. Sorema N.A., 534 U.S. 506, 515 (2002), . . . 

Courts can, [ ] explore the plaintiff's prima facie case at the dismissal stage to determine whether 

the plaintiff can ever meet his initial burden to establish a prima facie case for Title VII 

discrimination.”  Rattigan, 503 F. Supp. 2d at 71 (citations and internal quotations omitted).   

 A. Plaintiff’s Gender Discrimination Claim Fails. 

 As noted above, Plaintiff’s allegations amount to a claim that she was indirectly 

discriminated against because she was a parent with school-aged children,9 not that she was 

discriminated against because of her gender.  Even if Plaintiff’s claim can be viewed as one 

                                                 
7  Similarly, “[t]o establish a prima facie case of age discrimination, plaintiff must demonstrate facts 
sufficient to create a reasonable inference that age discrimination was a ‘determining factor’ in the employment 
decision.  Such an inference is created if the plaintiff shows that: (1) he belongs to the statutorily protected age 
group ( i.e., forty to seventy years of age); (2) he was qualified for his position and was performing his job well 
enough to meet his employer's legitimate expectation; (3) he suffered an adverse employment action despite his 
qualifications and performance; and (4) he was disadvantaged in favor of similarly-situated younger employees.”  
Spelke v. Gonzales, 516 F. Supp. 2d 76, 80 (D.D.C. 2007) (Leon, J.) (citations and internal quotation marks 
omitted).   
 
8  The framework continues by shifting the parties’ respective burdens.  “If the plaintiff establishes a prima 
facie case, the burden then shifts to the employer to articulate a legitimate, non-discriminatory reason for its actions. 
McDonnell Douglas, 411 U.S. at 802. The employer's burden, however, is merely one of production.”  Id.  “If the 
employer is successful, the burden shifts back to the plaintiff to show that the employer's stated reason was a pretext 
for discrimination or retaliation.”  Id.  As noted above, Plaintiff herself admits that she was late on some 
assignments and her childcare responsibilities made it difficult to finish the technical and complex work of her job 
on time.  Compl. at ¶¶ 151-56.  Accordingly, Defendant had a legitimate, non-discriminatory rationale for taking the 
alleged discriminatory acts.   
 
9  Standing alone the fact that Plaintiff takes care of or has children of school-age is not, in and of itself, a 
protected class or a proxy for a protected class.  Indeed, numerous courts have held that childcare, which can be 
done by a parent of either sex, is not an inherently sex-specific characteristic, such that discrimination on the basis of 
childcare responsibilities necessarily constitutes discrimination on the basis of sex.  See Fisher v. Vassar College, 70 
F.3d 1420, 1446-47 (2d Cir. 1995) (lengthy absence from work to care for children could be considered by employer 
in promotion decision); Guglietta v. Marriot Corp., 301 F. Supp. 2d 209, 213-14 (D. Conn. 2004) (as a legal matter 
childcare is a gender-neutral activity); Barnes v. Hewlett-Packard Co., 846 F. Supp. 442 (D. Md. 1994) (request for 
parental leave, as opposed to pregnancy leave, was not gender-based, and thus, not protected under Title VII); 
Record v. Mill Neck Manor Lutheran Sch. for the Deaf, 611 F. Supp. 905, 907 (E.D.N.Y. 1985) (same).   
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premised upon gender discrimination, Plaintiff merely states a legally insufficient claim of “sex-

plus” gender discrimination.   

 When a plaintiff alleges that s/he was discriminated against not only because of his/her 

gender, but also due to another characteristic, plaintiff has stated a sex-plus claim.  “In a ‘sex 

plus’ case an employer does not discriminate against a protected class as a whole, but rather 

disparately treats a subclass within a protected class.”  Spirides v. Reinhardt, 486 F. Supp. 685, 

688  (D.D.C. 1980), citing Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971) (holding that 

Title VII was violated where the employer treated women with children of preschool age 

differently than men in similar circumstances).  In order to establish a sex-plus claim, a plaintiff 

must show that those of the other gender with the same “plus” characteristic received better or 

different treatment.  Fisher v. Vassar College, 70 F.3d 1420, 1446-47 (2d Cir. 1995) (rejecting 

plaintiff’s sex-plus claim and finding that because child-rearing is not sex specific, a Title VII 

claim does not lie when a policy discriminates “between those who take off time to raise their 

children and those who either do not have children or are able to raise them without an 

appreciable career interruption”); Bryant v. Int’l Sch. Servs., Inc., 675 F.2d 562, 575 (3d Cir. 

1982) (finding that plaintiffs failed to prove their sex-plus “married woman” claim, because 

plaintiffs failed to show “that married males, in circumstances similar to [plaintiffs], received 

better, or even different treatment”); Derungs v. Wal-Mart Stores, Inc., 374 F.3d 428, 432 (6th 

Cir. 2004) (“In a ‘sex-plus’ or ‘gender-plus’ case, the protected class need not include all women 

but the plaintiff must still prove that the subclass of women was unfavorably treated as 

compared to the corresponding subclass of men. Absent such a subclass, a plaintiff cannot 
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establish sex discrimination.”) (emphasis in original) (citations and internal quotation marks 

omitted).   

 As noted above, Plaintiff cannot plead that a father in OMA with school-aged children 

was treated differently than Plaintiff because Plaintiff concedes that no such father was present in 

OMA during the relevant period.  This is fatal to Plaintiff’s Title VII claim.  Accordingly, 

Plaintiff cannot state a claim for sex-plus gender discrimination, and thus, her Title VII claim 

must fail. 

 B. Plaintiff’s Age Discrimination Claim Fails. 

 Similarly, Plaintiff’s ADEA claim must fail.  As noted above, Plaintiff alleges that she 

was the subject of discriminatory acts because of the work schedule she required as a parent with 

school-aged children.  Plaintiff alleges that this work schedule was a by-product of or proxy for 

her own age.  Compl. at ¶ 44.  This contention, however, fails as a matter of law.  As the 

Supreme Court noted in Hazen Paper Co. v. Biggins, 507 U.S. 604, 609 (1993), “there is no 

disparate treatment under the ADEA when the factor motivating the employer is some feature 

other than the employee’s age.”  Id.  (holding that years of service was not an acceptable proxy 

for age).     

IV. THE PEER REVIEW PROCESS AND NOVEMBER 2005 PIP ARE NOT 
ACTIONABLE ADVERSE EMPLOYMENT ACTIONS. 

 As noted above, in order to sustain a Title VII or ADEA claim, Plaintiff must, among 

other things, show that she was subject to adverse employment actions as a result of 

discrimination.  See Kilby-Robb, 2007 WL 4142750, at *4.  As this requirement is part of 

Plaintiff’s prima facie case, the Court may examine the Complaint to determine whether Plaintiff 

can ever prove that the alleged discriminatory acts were adverse employment actions.  
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Accordingly, courts have rejected claims at the dismissal stage when they are not based upon 

adverse employment actions.  See, e.g., Rattigan, 503 F. Supp. 2d at 72-73. 

 For purposes of a Title VII or ADEA claim, adverse actions are defined as follows: 

[A]n employee suffers an adverse employment action if he 
experiences materially adverse consequences affecting the terms, 
conditions, or privileges of employment or future employment 
opportunities such that a reasonable trier of fact could find 
objectively tangible harm.” Forkkio v. Powell, 306 F.3d 1127, 
1131 (D.C. Cir. 2002) (citing Brown v. Brody, 199 F.3d 446, 452 
(D.C. Cir. 1999)) (emphasis added). “[N]ot everything that makes 
an employee unhappy is an actionable adverse action.” Russell v. 
Principi, 257 F.3d 815, 818 (D.C. Cir. 2001) (internal quotation 
marks omitted). “Mere idiosyncracies of personal preference are 
not sufficient to state an injury.”  Brown, 199 F.3d at 457. 
Accordingly, the D.C. Circuit has defined an adverse employment 
action as “a significant change in employment status, such as 
hiring, firing, failing to promote, reassignment with significantly 
different responsibilities, or a decision causing significant change 
in benefits.”  Taylor v. Small, 350 F.3d 1286, 1293 (D.C. Cir. 
2003) 

Rattigan, 503 F. Supp. 2d at 72.  Under this test the alleged peer review process and November 

2005 PIP are not adverse actions. 

 As to the peer review process, Plaintiff does not allege that she suffered any significant 

change in her employment status as a result of the review process.  Indeed, numerous courts have 

held that scrupulously monitoring an employee’s work is not an adverse action.  See, e.g., Lester 

v. Natsios, 290 F. Supp. 2d 11, 30 (D.D.C. 2003) (Bates, J.) (“being closely supervised or 

‘watched’ does not constitute an adverse employment action that can support a claim under Title 

VII.); Rattigan, 503 F. Supp. 2d  at 72 (“Being subject to ‘scrupulous monitoring’ does not 

constitute an adverse action because it is part of the employer's job to ensure that employees are 
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safely and properly carrying out their jobs.”) (citations and internal quotation marks omitted).  

Accordingly, the peer review process was not an adverse action.   

 The November 2005 PIP is likewise insufficient.  Plaintiff does not allege that she 

suffered any tangible employment detriment by being placed on the PIP.  Instead, Plaintiff 

alleges that as a result of the PIP she suffered stress, anxiety, emotional distress, loss of stature, 

humiliation, and undefined threats to her livelihood.  Compl. at ¶¶ 174-77.  Moreover, as noted 

above, Plaintiff’s employee personnel file contains no mention of the November 2005 PIP.  

Accordingly, the PIP is not an adverse action.  See, e.g., Taylor v. Small, 350 F.3d 1286, 1293 

(D.C. Cir. 2003) (affirming grant of summary judgment, concluding PIP was not adverse). 

*     *     * 
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CONCLUSION 

 For the reasons stated above, Defendant respectfully asks this Court to dismiss the 

Complaint and/or grant summary judgment in Defendant’s favor on the totality of Plaintiff’s 

claims. 

Dated: January 2, 2008 
 Washington, DC 

 Respectfully submitted,  
 
 
 
 
JEFFREY A. TAYLOR, D.C. BAR #498610 
United States Attorney 

OF COUNSEL: 
Laura Walker 
Senior Counsel 
Office of the General Counsel,  
U.S. Securities and Exchange Commission 

 
 
 
 /s/ 
RUDOLPH CONTRERAS, D.C. BAR #434122 
Assistant United States Attorney 
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Assistant United States Attorney 
555 4th Street, NW 
Washington, DC 20530  
(202) 514-7143 
 
Attorneys for Defendant 

 

Case 1:07-cv-01745-JDB     Document 9      Filed 01/02/2008     Page 24 of 24



 
 
 

EXHIBIT  
1 

Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 1 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 2 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 3 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 4 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 5 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 6 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 7 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 8 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 9 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 10 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 11 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 12 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 13 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 14 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 15 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 16 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 17 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 18 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 19 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 20 of 21



Case 1:07-cv-01745-JDB     Document 9-2      Filed 01/02/2008     Page 21 of 21



 
 
 

EXHIBIT  
2 

Case 1:07-cv-01745-JDB     Document 9-3      Filed 01/02/2008     Page 1 of 3



Case 1:07-cv-01745-JDB     Document 9-3      Filed 01/02/2008     Page 2 of 3



Case 1:07-cv-01745-JDB     Document 9-3      Filed 01/02/2008     Page 3 of 3



 
 
 

EXHIBIT  
3 
 

Case 1:07-cv-01745-JDB     Document 9-4      Filed 01/02/2008     Page 1 of 3



Case 1:07-cv-01745-JDB     Document 9-4      Filed 01/02/2008     Page 2 of 3



Case 1:07-cv-01745-JDB     Document 9-4      Filed 01/02/2008     Page 3 of 3



 
 
 

EXHIBIT  
4 

Case 1:07-cv-01745-JDB     Document 9-5      Filed 01/02/2008     Page 1 of 6



Case 1:07-cv-01745-JDB     Document 9-5      Filed 01/02/2008     Page 2 of 6



Case 1:07-cv-01745-JDB     Document 9-5      Filed 01/02/2008     Page 3 of 6



Case 1:07-cv-01745-JDB     Document 9-5      Filed 01/02/2008     Page 4 of 6



Case 1:07-cv-01745-JDB     Document 9-5      Filed 01/02/2008     Page 5 of 6



Case 1:07-cv-01745-JDB     Document 9-5      Filed 01/02/2008     Page 6 of 6



 
 
 

EXHIBIT  
5 

Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 1 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 2 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 3 of 13



 
 
 

EXHIBIT  
A 

Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 4 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 5 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 6 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 7 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 8 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 9 of 13



 
 
 

EXHIBIT  
B 

Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 10 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 11 of 13



 
 
 

EXHIBIT  
C 
 

Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 12 of 13



Case 1:07-cv-01745-JDB     Document 9-6      Filed 01/02/2008     Page 13 of 13



 
 
 

EXHIBIT  
6 

Case 1:07-cv-01745-JDB     Document 9-7      Filed 01/02/2008     Page 1 of 3



FedEx Express
Customer Support Trace
3875 Airways Boulevard
Module H, 4th Floor
Memphis, TN 38116

U.S. Mail: PO Box 727
Memphis, TN 38194-4643

Telephone: 901-369-3600

December 28,2007

Dear Customer:

The following is the proof of delivery you requested with the tracking number 861892506031.

Delivery Information:

Status: Delivered Delivery location: 1819   LST   NW    700

Signed for by: S.EPPS Delivery date: Jun 29, 2007 12:23
Service type: Priority Overnight

Shipping Information:

Tracking number: 861892506031 Ship date: Jun 28, 2007

Recipient: Shipper:
AVAN BANOV ESQ FRAN PAVER
AVAN BANOVANO ASSOCIATES SECURITIES & EXCHANGE COMM
1819 L ST NW STE 700 100 F ST NE

WASHINGTON, DC 205492001 US
WASHINGTON, DC 20036 US

Thank you for choosing FedEx Express.

FedEx Worldwide Customer Service
1.800.GoFedEx 1.800.463.3339
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Track Shipments/FedEx Kinko's Orders  
Detailed Results 

 Quick Help 

    

Tracking number  861892506031
Signed for by  S.EPPS
Ship date  Jun 28, 2007
Delivery date  Jun 29, 2007 12:23 PM

Destination WASHINGTON, DC 
Service type Priority Overnight

Status  Delivered

Signature image 
available

 Yes 

Date/Time   Activity Location Details  
 Jun 29, 2007  12:23 PM  Delivered   WASHINGTON, DC    
 

  Signature proof Track more shipments/orders  

E-mail your detailed tracking results (optional) 

 
Enter your name and e-mail address, submit up to three e-mail addresses, add your message 
(optional), and click Submit.  If you include a message, you must enter your name and e-mail address 
in the fields provided.

 

  Add personal message:  
 Your Name:

Your E-mail Address:

To E-mail Address(es):

 

 

 
Not available for non-English 
characters

gfedc
By selecting this check box and the Submit button, I agree to 
these Terms and Conditions SubmitSubmit

Page 1 of 1FedEx | Track

12/28/2007http://www.federalexpress.com/Tracking/Detail?ftc_start_url=&totalPieceNum=&backT...
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FedEx Express
Customer Support Trace
3875 Airways Boulevard
Module H, 4th Floor
Memphis, TN 38116

U.S. Mail: PO Box 727
Memphis, TN 38194-4643

Telephone: 901-369-3600

December 28,2007

Dear Customer:

The following is the proof of delivery you requested with the tracking number 861892506020.

Delivery Information:

Status: Delivered Delivery date: Jun 29, 2007 09:15
Signed for by: 9999999999999
Service type: Priority Overnight

NO SIGNATURE IS AVAILABLE
FedEx Express Proof of delivery details appear below, however no signature is currently available for this FedEx
Express shipment.  Availability of signature images may take up to 5 days after delivery date.

Shipping Information:

Tracking number: 861892506020 Ship date: Jun 28, 2007

Recipient: Shipper:
MC LEAN, VA US WASHINGTON, DC US

Thank you for choosing FedEx Express.

FedEx Worldwide Customer Service
1.800.GoFedEx 1.800.463.3339
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Track Shipments/FedEx Kinko's Orders  
Detailed Results 

 Quick Help 

    

Tracking number  861892506020
Signed for by  9999999999999
Ship date  Jun 28, 2007
Delivery date  Jun 29, 2007 9:15 AM

Destination MC LEAN, VA 
Service type Priority Overnight

Status  Delivered

Signature image 
available

 No 

Date/Time   Activity Location Details  

 Jun 29, 2007  9:15 AM  Delivered   MC LEAN, VA Package delivered to recipient 
address - release authorized   

 

  Signature proof Track more shipments/orders  

E-mail your detailed tracking results (optional) 

 
Enter your name and e-mail address, submit up to three e-mail addresses, add your message 
(optional), and click Submit.  If you include a message, you must enter your name and e-mail address 
in the fields provided.

 

  Add personal message:  
 Your Name:

Your E-mail Address:

To E-mail Address(es):

 

 

 
Not available for non-English 
characters

gfedc
By selecting this check box and the Submit button, I agree to 
these Terms and Conditions SubmitSubmit

Page 1 of 1FedEx | Track

12/28/2007http://www.federalexpress.com/Tracking/Detail?ftc_start_url=&totalPieceNum=&backT...

Case 1:07-cv-01745-JDB     Document 9-8      Filed 01/02/2008     Page 3 of 3



 
 
 

EXHIBIT  
8 
 

Case 1:07-cv-01745-JDB     Document 9-9      Filed 01/02/2008     Page 1 of 2



 

 
Service Info 

Tracking 
 

  
 
Want an update on the status of your shipment? You can get tracking information in 
several ways, including via FedEx InSight® at fedex.com, which monitors your 
shipments 24 hours a day. 

Ship Now Open a FedEx Account Get Rates 

FedEx InSight  
 
FedEx InSight is an online tracking assistant working behind the scenes to automatically monitor your 
shipments, even when you’re off the computer. So each time you do sign in, you get an updated look at 
the status of your deliveries — express and ground, inbound, outbound and third-party. 

Track at fedex.com by Tracking Number or Door Tag Number  
 
Select the Track tab and enter up to 30 tracking or Door Tag numbers at a time for updates on the status 
of your shipments. 

Track at fedex.com by Reference Number  
 
Go to Alternate Reference Tracking then enter the reference number you provided at the time of 
shipment. 

Track by Phone  
 
Away from your computer? Call 1.800.GoFedEx (1.800.463.3339) and press 2 to track the status of 
your shipment (1.800.247.4747 for international shipments).  

Page 1 of 1

12/28/2007http://www.fedex.com/us/services/tendershipment/tracking.html

Case 1:07-cv-01745-JDB     Document 9-9      Filed 01/02/2008     Page 2 of 2



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
JULIA GRIFFITH, 
  
  Plaintiff, 
 
 v. 
 
CHRISTOPHER COX, Chairman,  
U.S. Securities and Exchange Commission, 
 
  Defendant. 
 

)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
Civil Case No. 07-1745 (JDB) 

 
 ORDER 

UPON CONSIDERATION of Defendant’s motion to dismiss and/or for summary 

judgment, and for good cause shown, it is hereby: 

 ORDERED that Defendant’s motion is GRANTED, and it is further 

 ORDERED that the Complaint in this action is hereby dismissed with prejudice. 

 

________________     ___________________________________ 
Date       JOHN D. BATES 
       United States District Judge 
 

 

 

 

Copies to Counsel of Record Via ECF 
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